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Bill 59 
Mr. Ghitter 

BILL S9 

1973 

THE OCCUPIERS' UABIUTY ACT 

(Assented to , 1973) 

HER MAJESTY, by and with the advice and consent of 
the Legislative Assembly .of Alberta, enacts as follows: 

1. In this Act, 

(a) "'Common duty of care" means the duty of care of 
an Docupier of premises to his visitors provided for 
in section 5; 

(b) "entrant as of right" means a person who is em
powered or permitted by law to enter premises 
without the permission of the occupier of those 
premises; 

(c) "occupier" means 
(i) a person who is in physical poss'ession of 

premises, or 
(ii) a person who has respDnsibility for, and con

trol 'Over, the condition .of premises, the ac
tivities conducted on those premises and the 
p'ersons allowed to enter those premises, 

and for the purposes of thi,s Act, there may be more 
than one .occupier of the same premises; 

(d) "premises" includes 
(i) staging, scaffolding and similar structures 

erected on land whether affixed to the land 
or not, 

(ii) poles, standards, pylons and wires used for 
the purpose of transmissiDn of electric power 
.or communications or transportation of pas-



Explanatory Notes 

General. This Bill deals with the reform of the common law 
rules Telaiting to the liability of an occupier of premises to per
sons who enter his premises. The Bill reflects generalrly the rec
ommendations of the Alberta InsHtute of Law Research and 
Reform in its Repont No.3 on Occupier,s' Liability. References in 
the explanatory notes to Recommendations are ito the numbered 
recommendations in P'art XVI of ,the Repor't. 

An occupier of land owes a duty of Icare to people entering the 
land. However the duty depends on Ithe category of the entrant. 
These categories are hard to apply and the various duties are hard 
to apply. In 'some respects the law imposes too :low a duty. 

In geneI'lal this Bill follows the English Occupiers' Liability 
Act, 1'91517, which did away with all ca,telgories of entrant except 
that of trespasser 'and created a common duty of care. These 
changes greatly simplified vhe law in England and the Act has 
worked well. 

In recent years there Ihas been considerable movement toward 
a similar legislaJtion in Canada. The recommendations of the 
Institute of Law Research and Reform were the first thorough
going proposals in Canada. This Bi:ll emb'odies them. n goes 
further than the English Act in that it crea'tes a duty of care 
,toward the child trespasser, Where the occupier knows tlhat chil
dren are a bout. 

This provision fills ,the greatelst gap in the English Act. It would 
have been possible to go further and to wipe out the categories 
altoge,ther. This is what the Scottish Act does, and the Uniformity 
Conference recently adopted that principle. The present Bill takes 
the middle course between the English Act and the Scot,tish ACIt. 

I. Definitions. See Report Chapters III, VI (4), pp. 48-50 and 
Chapter XIII and Recommendations Nos. 2, 3, 4 and 1:6. 

As to "occupie'r", Recommendation No.2 reads: 
2. That"Occupier" should be defined to include not only a person 

who is in pos'session of premises but also to include a person who though 
not .in possession in the stric,t sense, has a substantial degree of control; 
and that the proposed Act should make clear that there may be more 
than one occupier. 

Subclause (ii) is a variation of the Recommendation. 

As to "premises", Recommendation No. 1'6 reads: 
16. (1) That the rules recommended in relation to an occupier of 

premis'es and entrants on the premises should regulate ,the obligations 
of the person who is in possession of lo,r has a substantial degree of 
control over (a) staging, scaffolding and structures erected on land, 
whether fixtures or not, (b) poles, standards, pylons and wires such 
as those used for the carriage of electrici.ty or telegraph or telephone 
Signals or for the transportation of passengeTs, whether or not. used 
in conjunction wUh the supporting hlind, (c) railway b·a~ns.' raIlway 
?ars and s'hips, (d) trailers which are us.ed as portable bUlldmgs, th~t 
IS to say, for residence's, shelters Dr offices, whether 'or not theIr 
o.ccupiers are occupiers of the land upon which such 'trailers a;re tem
porarily Located. 

(2) That the rules should not regulate the obligations of a perso~ in 
his capacity of ,occupier of an aircraft or a motor vehicle or any vehIcle 
or thing other than those mentiloned above, and in par,ticular o,f portable 
derricks and other equipment, and, except as provided, should not e~
tend beyond real property and thing.s whkh are used as part of or m 
conjunction with real property, 

As to "visitor", Recommendations 3 and 4 :read: 
3. T~at visitor should be defined as: 

(1) A person whos'e presence on premises is not unlawful. 
(2) A person whose presence on prem'ises has become unlawful and 

who is ,taking reasonable steps to leave those premises'. 
4. That entrants as of right should be included in the category of 

Visitors. 



sengers, whether or not they are used in con
junction with the supporting land, 

(iii) railway locomotives and railway cars, 
(iv) ships, and 
(v) traHers used for, 'Or designed for use as, resi-

dences, shelters or offices, 
but does not include aircraft, motor vehicles or 
'Other vehicles or vessels except those mentioned in 
subclauses (iii) and (iv) or any portable derrick 
or other equipment or movable things except those 
mentioned in subclauses (i) and (v); 

(e) "visitor" means 

(i) an entrant as of right, or 
(ii) a person who is lawfully present on premises 

by virtue of an express or ,implied term of a 
contract, or 

(iii) any Qther person whose presence on premises 
is lawful, or 

(iv) a person whose pres'ence on premises becomes 
unlawful after his entry on thQse 'premises 
and who is taking reasQnable steps to leave 
those premises. 

Applicatio'n of Act 

2. This Act applies only in cas'es where the cause of 
action arose after the coming into force of this Act. 

3. This Act does not apply to 'Or affect the liability of 
an employer in respect 'Of his duties to his employees. 

4. (1) This Act does not apply to highways (other than 
leased road allowances) 

(a) where a Minister of the Crown in right of Alberta 
has the adminis,tratiQn of, or the management, 
direction and 'control 'Of, the highway, or 

(b) where the Crown in right of Canada has the ad
ministratiQn and control Qf the highway, or 

(c) where a municipal corporation has the management, 
direction and control of the highway. 

(2) This Act does not apply to private streets as defined 
in The Private. Streets Act. 
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2. iApplication of Act to future cases. 

3. Act does not affec,t master and servant liabilities. See Report 
Chapter V (1) and Recommendation No.9 which reads: 

9. That nothing in the proposed statute should derogate from the 
special rights and liabillties incident to ,the master-servant relationship. 

4. Exclusions of public highways 'and priva,te streets. See Report 
pp. 16-22 and Recommendations Nos. 19 and 20 which read: 

19. That the proposed Act should be expressed not to, apply to high
ways; and highways for this purpose means roads under the manage
ment direotion and oontrol of the Crown in right of Alberta and Canada 
and of a municipal authority and d'oes not lnclude roadways and parking 
areas on private property such as ,shopping centres or parking garages. 

20. That the Act should not apply to streets under the Private Streets 
Act or to F'orestry Roads, but should apply ,to rights of entry under the 
Right of Entry Arbitration Act and to the rights of the Alberta Gov
ernment Telephones Commission under s. 18 of the Telephones Act. 
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Liability of Occupier to Visitors 

5. An occupier of premises owes a duty to every visitor 
on his premises to take such care as in all the circumstances 
of the case is reasonable to s'ee that the visitor will be 
reasonably safe in using the premises for the purposes for 
which he is invited or permitted by the occupier to be there 
or is permitted by law,to be there. 

6. The common duty 'Of care applies in relation to 
(a) the condition of the premises, 
(b) activi,ties on the premises, and 
(c) the conduct of third parties on the premises. 

7. An occupier is not under an obligation to discharge 
the common duty 'Of care to a visitor in respect of risks 
willingly a'ccepted by the visitor as his. 

8. (1) The liability of an occupier under this Act may 
be extended, restricted, modified or excluded by express 
agreement or express notice but no restriction, modifica
tion or exclusion of that liability is 'effective unless reason
able steps were taken to bring it to the attention of the 
visitor. 

(2) This section does not apply with respect to a visitor 
who is an entrant as of right. 

9. A warning, without more, shall not be treated as 
absolving an occupier from discharging the common duty 
of 'care to his visitor unless in all the circumstances the 
warning ,is enough to enable the visitor to be reasonably 
safe. 

10. Where an occupi'er of premises is bound by a con
tract to permi,t strangers to the contract to enter or use 
the premises, the liability of the occupier under this Act 
to a stranger to the contract may not be enlarged, restricted 
or excluded by that contract. 

11. (1) An 'Occupier is not liable under this Act where 
the damage is due to the negligence of an d.ndep'endent con
tractor engaged by the occupier if 

(a) the occupier exercised reasonable care in the selec
tion and supervision of the independent contractor, 
and 

(b) it was reasonable in all the circumstances that the 
work that the independent contractor was engaged 
to do should have been undertaken. 
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5. Srtatement of the common duty of care. See Recommenda
tions Nos. 1 and 8 which read: 

1. That the occup'ier of premises should owe .to all visitors the same 
duty of care; and that the common duty of care should be a duty to 
take Such care as in all the circumstances of the case is reasonable 
to see that a visitor will be reasonably safe in using the premises for 
the purposes for which he is invi.ted or permitted by the occupier O~ 
is permitted by law to be there; and this duty should apply to the con
dition of the premis'es, activities on the premIses and the conduct of 
third parties. 

g. That where persons enter 'or use any premi.ses in exercise of a right 
conferred by contract with an ·o·ccup,ier of premises, the duty he owes 
them insofar as the duty depends on a term to be implied in the con
tract by reas:on of its conferring that right, should be the common 
duty of care. 

6. Application of common duty of care. See Report pp. 48-'5,0 
and Recommendation No.1 quoted in Note '5 above. 

7. The defence of volunta·ry assumption of -risk is preserved. 

See Report pp. 216 and '217 and Recommendation No.6 which reads: 
6. That an occupier should not be under an obligation of care to a 

visitor 'in respect of risks willingly accepted as his by the visitor (the 
question of whethe,r a risk was so accepted to be decided on the same 
principles' as in other cases in which one person owes a duty of care 
to another). 

8. EX'tension, restriction, modific'ation or exclusion of Uability. 

See Report Chapter XI and Recommendation No. 10 which reads: 
10. That liability may be extended, restl'icted, modIfied or excluded 

by expres:s agreement or express stipulation, and reasonable steps must 
be taken to bring to the attention of visitors any restriction, modifica
tion or exclusiion of liability. 

9. Effect of warning. See Report pp.2!5 and 2!6 and Recom
mendation No.5, which reads: 

5. That a warning should not be ,treated without more as absolving 
the occupier from liability, unless in all the circumstances it is enough 
to enable the visitor to be reasonably safe. 

10. Entrants who are strangers to a 'contraot are not affected 
by, and cannot take the benefit of, that ·contract. See Repor,t 
Chapter XII and Recommendartion No. 11 which reads: 

11. That liability of an occupier under the Act to third parties to a 
contract or tenancy shOUld not be excluded by any provision of the con
tract or tenancy to which they were not privy. 

II. Occupier's liability for the negligence of an independent 
contractor. See Report Chapter X and Recommendation No. 12 
whic!h il'eads: 

12. That Where damage to a visito·r is due to the negligence of an in
dependent contractor employed by an occupier, the lo·ceupier should not 
on that account be answerable for ,the damage if he has exercised 
Whatever care is reasonable in the selection and supervision of the 
independent contractor, provided that the immunity f!'lom liability should 
exist only if it is reasonn-ble in all the circumstances that the work 
for Which the independent contractor is employed should be under
taken; p'l'ovided that this recommendation should not affect any 
statutory provision whereby an occupier is liable for the negligence of 
an independen.t contractor. 
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(2) Subsection (1) does not operate to abrogate or re
strict the liability of an occupier for the negligence of his 
independent contractor imposed by any other Act. 

Liability of Occupier to Trespassers 

12. (1) Subject to suhsection (2) and .to section 13, an 
occupier does not owe a duty of care to a trespass'er on his 
premises. 

(2) An occupier is liable to a trespasser for damages 
for death or of inj ury to the trespasser that results from 
the occupier's wilful or reckless conduct. 

13. (1) Where an occupier knows or has reason to know 
(a) that a child trespasser is on his premises, and 
(b) that the condition of, or activ;ities on, the premises 

create a danger of death or serious bodily harm to 
that child, 

the occuvier owes a duty to that child to take such care as 
in all the circumstances of the case is reasonable to see 
that the child will be reasonably safe from that danger. 

(2) In determining whether the duty of care under sub
section (1) has been discharged consideration shall be 
given to 

(a) the age of the child, 
(b) the ability of the child to appreciate the danger, 

and 
(c) the burden on the occupier of eliminating the 

danger or protecting the child from the danger as 
compared to the risk of the danger to the child. 

(3) For the purpos'es of subsection (1), the occupier has 
reason to know that child trespassers are on his premises 
if he has knowledge of facts from which a reasonable man 
would infer that children are present or that their presence 
is so probable that the occupier should conduct himself on 
the assumption that they are present. 

General 

14. (1) Subject to subsections (2) to (4), the liability 
of an occupier under this Act to a visitor or trespasser 
extends to destruction or loss of, or damage to, property 
brought on to the occupier's premises by the visitor or tres
passer, as the case may be, whether or not it is owned by 
the visitor or trespasser or by any other person. 
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12. Lia:bility of an oocupier ,toward trespassers. See Report pp. 
50, S1and Recommendation No. 113 which reads: 

13. Tha,t the liahility of occupiers to trespassers should be fOT wilful 
or reckles's eonduct, subject to the spe·cial provision for child trespassers. 

13. Child trespassers. See Report pp. 5:1 -515 and Chapter VIII 
and Recommenda,tions Nos. 114 and 1'5 which re'ad: 

14. That where an occupier knows or has reason to kno·w that there 
are trespassing children on his premises and that conditions or activities 
on the premises create a danger of death or serious bodily harm to 
those children, .the occupier should be under the common duty of care 
toward them; in determining whether the duty has been discharged con
sideration should be given .to the youth of the children and their in
ability to appreciate the risk and also to the burden of eliminating the 
danger or protecting the children as compared to the risk to them. 

15. That the proposed Act should contain no provision comparable to 
England's s. 2(3) (a) and that it should contain no definition of child. 

14. Application of Ad to liability in respect of personal prop
el"ty b'rought on to premises. See Report Chapter XIV and Rec
ommendation Nos. 11'7 ·and 1'8 which read: 

17. (a) That where an entrant brings personal property on to premises 
and there is no bailment the common duty of care should be ex
tended to ,that person's property, 

(b) that the duty should apply in case of total destruction or loss of 
property in the case of damage to property, 

(c) th!l!t nothing in the Act should affec,t whatever duty of care there 
may be with respect to loss by theft, 

(d) that where the property is' that o.f a third party he should be 
entitled to claim. but that his claim should be subject to any de
fence available to the occupier against the entrant, and 

(e) that the provis.ilons of the Act should apply to the property of 
trespassers as' well as to that of visitors. 

18. That the Act should not affect the obligations imposed on a person 
by or by virtue of any contract of carriage. any bailment or the Inn
keepers' Act. 
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(2) An occupier is not liable under this Act in respect 
of a loss of or damage to property of any person result
ing by reason of the act of a third party. 

(3) Where a person in an action under this Act claims 
damages in respect of the destruction 'Or loss of, 'Or damage 
to, property of which he is the owner and which was 
brought on to the occupier's premises by some other per
son either as a visitor Dr tres,passer on th'Ose premises, the 
occupier lis enHtled to raise any defence to the claim that 
he would be entitled to raise if the claimant were the 
visitor or trespasser, as the case may be. 

(4) This Act does not apply to or affect any liability 
of an occupier of premises in respect of personal property 
arising by vir,tue of 

(a) a contract of carriage, or 
(b) a bailment, or 
(c) The Innkeepers Act. 

15. (1) Where the occupier does not discharge the 
common duty of care to a visitor and the visitor suffers 
damage partly as a result of the fault of the occupier and 
partly as a result of his own fault, The Contributory 
Negligence Act applies. 

(2) Where an occupier is liable under secti'On 12, sub
section (2) or section 13, and the trespasser 'Or child tres
passer, as the case may be, suffers damage partly as a 
result of the fault of the occupier and partly as a result 
of his own fault, The Contributory Negligence. Act applies. 

(3) Where in any action brought under this Act two or 
more 'Occupiers 'Of the same premises are each found to be 
at fault, The Tort-Feasors Act appJioes. 

1,6. The Crown in right of Alberta is bound by ,this Act. 

17. This Act comes into force on January 1, 1974. 
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15. Application of The Contributory Negligence Act and The 
Tort-Feasors Act. See Report pp. 27 to 219 'and Recommendation 
No. 7 which reads: 

7. 'l'hat where the occupier fails or neglects to dis'charge the common 
duty of care to a visitor and the visitor suffers damage as a result 
partly of that fault and partly of his own fault the provisions of the 
Contributory Negligence Act should apply; and ,the latter Act should 
apply as between a trespasser and o'ccupier in a proper case; and where 
there llire tWIO or more occupiers each at fault the provisions of the 
Tortfeasors Act should apply. 

16. Application of Act to the Crown in right of AJlberta. See 
Report Chapter XV and Recommendation No. 2'2 and 2,3 which 
read: 

22. That the Act should apply to the Crown in right of Alber,ta. 

23. That the Government of Alberta request the Government of 
Canada to propose to Parliament an amendment to' the Crown Liability 
Act whereby the Alberta Occupiers' Liability Act shall apply to' petitions 
against the Crown in right of Canada unde,r the Crown Liability Act 
(Canada). 
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