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Bill 5 
Mr. Hiebert 

BILL 5 

198'0 

THE D:tSTRESSOF LEASED'CHATTElSACT 

(Assented to , 1980) 

HER MAJESTY, by and with the advi'ce and consent of the' 
Legislative Assembly of Alberta, enacts as· follows: 

t In this Act, 

(a) "Court" means the Court of Queen's Bench~­

(b) ~'~ressee" m-eans: a lessee of chattels~ 

(c) "lessor" means a lessor of chattels~ 

(d) "prescribed~' means prescribed by regulation. 

2 A lessor may instruct the sheriff to seize chattels that the 
lessor has leased: to a lessee under a written lease if 

(a) the lease: entitles- the lessor to take possession ef the 
leased chattels upon default by the lessee and' there has· 
been a default by the lessee" or 

(b) the lessor is entit1ed to\ possessioa of the leased chattels 
by virtue of the expiration or, termination of the lease. 

3 A sheriff. shall not proceed to seize chattels- under- instruc­
tions from a lessor unless the lessor delivers- to the sheriff 

(a) a distress warrant, in the prescribed; number and form, 
executed by the lessor or his agent, 

(b) a notice of seizure' in the prescribed number and, form, 

(c) a notice of objection in the prescribed number and 
form, 

(d) a sufficiently stamped envelope addressed to the 
sheriff, and 
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(e) a copy of the executed written lease. 

4 A sheriff is not under a duty to execute a distress warrant 
unless, in his opinion, he has been furnished with rea.sonably 
sufficient security to indemnify him In respect of hIS. fee.s, 
charges and expenses and any claims f~r dam~ges oc.curnng In 
respect of the distress or anything done In relatIOn to It. 

5(1) A sheriff is not under a duty to seize chattels that are in 
the possession of a person, other than the lessee, who claims 
an interest in them or right to them unless the lessor 

(a) delivers to the sheriff in writing 

and 

(j) instructions to seize the property, and 

(ij) a description of the property to be seized that in 
the opinion of the sheriff will enable him to identify it, 

(b) furnishes the sheriff with a good and sufficient bond of 
indemnity to the satisfaction of the sheriff. 

(2) A bond taken by the sheriff pursuant to this section is 
assignable to a person, other than the lessee, who claims an 
interest in the property and it shall be a condition of the bond 
that the person executing the bond is liable for the damages, 
costs and expenses 

(a) that the sheriff or a person claiming an interest in the 
property might be put to by reason of the seizure and any 
subsequent proceedings including interpleader proceedings, 
if any, and 

(b) that are not recovered from any other person who 
ought to pay for the damages, costs and expenses, as the 
case may be. 

(3) If a difference arises as to the bond to be furnished 
pursuant to this section, the sheriff shall, on the request of the 
lessor, refer the matter to the Court for determination. 

6 To effect a seizure of chattels the sheriff shall 

(a) serve on the lessee, or if more than one lessee, upon 
each of them, or on an adult member of the household in 
which the chattels are situated, or an adult person who 
appears to have possession of or control over the chattels , 

(b) attach to the chattels to be seized or a portion of them, 
or 
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(c) post up in som.econspicuou~ place on the pre.mises on 
which the chattels or some portIOn ,of them are situated at 
the time .Qf seizure, 

a n.otice .of sei,zure, ;~ notice of .objection ,and a sufficiently 
stamped envelope ~ddressed to the sheriff. 

7 The sheriff shall ensure that the nam,es and addr.esses of the 
lessor 'and lessee are inserted in the notice .of objection before ~ 
seizure isrriade. 

8 A seizure made pursuant to this Act is deemed to be :a 
coqtinuiI).g seizyr~ up ljntil 

(a) the time ~h~ sheriff by notice in writing reJ~ases the 
seizure, 

(b) an .obj~~ti.on has been adjudicated .on by the Court, if a 
notice of obje~tion is filed, or 

(c) the sh~rjff d~livers the chattels under section 12 to the 
l~sof. 

9 The sheriff at PI).Y time aft~r making a seizure may appojnt 
the lessee or anoth~r person .as his agent to bold th,e seized 
.chattels on behaJf of the sheriff upon. the lessee ,or that other 
person entering into a wfitt~n undertaking with tl}~ sheriff 

(a) to hold th.~chattels seized (lS bailee for the sh~riff, and 

(b) to deliver up possession of the chattels to the sheriff pn 
d~mand. 

10 For th~ purpose of ~ffec;;ting a seizure of chattels, the 
sheriff maY, if it is not po~sibl~ to oth~rwise make th~ s~izure 
or to obtain posses~jon of chatt~ls previously seiz~d, as toe cas~ 
may be, eith~f by himself or with the ,assistance of :any persons 
he requests, break open the d.oor and enter 

(a) a buHciing other than a priYat~ qw.~lhng, Of 

(b) on the order of the Court, a private dwelling, 

in which the chattels that ar~ liable to the seizur~ are situated. 

11 <'1) If a lessee o~j~ts to the seizure of the chattels that he is 
leasIn~, he shall wltllJn 14 days of a notice of objection being 
se~ve~, ~ttached.or posted under section 6 sign the notice of 
objectIOn and delIver It to the sheriff. 
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(2) Notwithstanding subsection (1), if a lessee signs and deli­
vers a notice of objection to the sheriff subsequent to the 
expiration of the I4-day period but pri.or to the. sei~ed chattels 
being delivered to the lessor, that .no~lce of obJectlO.n shall be 
treated in the same manner as If It had been signed and 
delivered to the sheriff within the I4-day period. 

12 (1) Subject to subsection (2), if no notice of objection is 
delivered to the sheriff under section 11 (1) within the I4-day 
period, the chattels seized may be delivered to the lessor. 

(2) A sheriff shall not deliver chattels to a lessor under subsec­
tion (1) if he receives a notice of objection delivered to him 
under section 11 (2). 

13(1) If the sheriff receives a notice of objection under section 
11, he shall immediately notify the lessor and thereupon the 
lessor may apply by notice of motion to the Court for an order 
of replevin for the delivery of the chattels to him. 

(2) An application made under this section shall not be heard 
unless the lessee is given at least 7 days' clear notice of the 
application or any other notice that the Court may direct. 

(3) An application may be dealt with in a summary manner 
and may be adjourned from time to time. 

(4) On the hearing of the application the evidence may be 
taken either orally or by affidavit as the Court directs, and the 
Court may on those terms and conditions that it considers 
appropriate, if any, 

(a) refuse the application~ 

(b) make an order declaring the lessor to be entitled to 
possession of the chattels and that possession of the chattels 
be given to the lessor~ 

(c) order the release of all or part of the chattels seized~ 

(d) order that the chattels be returned to the possession of 
the lessee. 

(5) If, on the hearing of an application under this section it 
appears there is a dispute as to ' 

(a) the right to make the seizure, or 

(b) the ownership of the chattels seized , 

the Court may proceed t~ hear and determine the dispute in a 
summary manner on notice to the persons that it may direct 
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and on either oral or affidavitevjdence or both, as the Court 
considers appropriate. 

(6) If, on the hearing .of an applicati.on u~der this .section, ~t 
appears to the Court the matter cannot be dt:sposed ()f summan· 
ly, it may direct the trial of an issue. 

en If an issu.e is dire.cted to be tried~ the Court may ~jrect that 
pleadings be delivered and the rul.es .of court relatmg to an 
action apply to the proceedings. 

140) If a claim is made by a person other than the le~sor Dr 
lessee t.o or in respect of any chattels seized by a shenfi', the 
sheriff shall proceed as if 

(a) the claim were made to or in respect of gDods taken in 
execution under process of the Court, and 

(b) the person directing the distraint or seizure were an 
execution creditor. 

(2) The rules of court applicable t.o interpleader by a sheriff 
apply toa proceeding by the sheriff under this section. 

(3) The right of the sheriff to interpleader relief und~r the 
rules of court is not affected by the fact that the shenff has 
been furnished with a security that he is permitted to require 
pursuant to this Act 

16(1) If the sheriff has doubts as to the exercise by him of a 
power, duty or authority conferred or imposed on him by this 
Act, he may on his own motion apply to the Court for 
directions. 

(2) At any time after a distress, the lessor or lessee may on his 
own motion apply to the Court for directions with respect to 
the exercise or intended exercise by the sheriff of any of the 
powers, duties or authorities conferred on the sheriff by this 
Act. 

(3) On an application made under this section, the Court may, 
on notice to the parties as it considers proper, and after hearing 
any evidence that it considers necessary, make an order giving 
those directions consistent with this Act that it considers proper 
and convenient 

(41 No action or proceeding lies against the sheriff for any­
t~mg don~ pursuant to o! in conformity with the directions 
gIven to hIm by an order gIven under subsection (3). 

16 (I) A sheriff may, at any time after a seizure has been in 
effect for 3 months, serve on the lessor a notice in writing 
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informing the lessor that, on the expiration of 60 days fro~ the 
date of service of the notice, he intends to release the seIzure 
unless before that time application is made to the Court for an 
order continuing the seizure. 

(2) If no application is made pursuant to subsection (1), the 
sheriff may release the seizure. 

(3) An application made pursuant to subsection (1) may be 
made ex parte or on notice as a judge may direct, but in every 
case the applicant shall serve the sheriff with notice of the 
application. 

(4) The Court on hearing the application may make an order 
providing for the release or continuation of the seizure on 
those terms that it considers proper. 

17 When chattels have been removed from a judicial district 
while under seizure, the sheriff of the judicial district in which 
they were seized may either 

(a) enter the judicial district in which the chattels are 
situated and obtain possession of the chattels, or 

(b) instruct the sheriff of the judicial district in which the 
chattels are situated to obtain possession of the chattels on 
his behalf and deliver them to him. 

18(1) A person 

(a) who is under a duty to deliver to a sheriff chattels that 
have been seized by the sheriff, and 

(b) who defaults in delivering the chattels to the sheriff 
within a reasonable time after being required to do so by the 
sheriff, 

is liable to attachment upon application to the Court and may 
be proceeded against for a civil contempt of the Court. 

(2) An application under subsection (1) shall be made on 
notice of motion by the person on whose behalf the chattels 
were seized by the sheriff. 

1 ~ Unless otherwise ordered by the Court, no seizure or 
dIstress shall be made, taken, levied, executed or carried into 
e~e~t except by a sheriff or another person authorized in 
wntmg to do so by a sheriff. 

20 A person 

6 



17 Seized chattels removed to another judicial district. 

18 Civil contempt for non-delivery of seized chattels. 

19 Persons who may carry out a seizure. 

20 Penalty for an unauthorized seizure. 

6 



(a) who, in contraventi'on of this Act, makes a: seizutoe or 
levies a distress or- dO'es any act fo't the' ptlrpose 0f carrymg a 
seizure or levy into effect, or 

(b) who by means of threats of seizure' <?btains, take,s Dr 
reCeives- chattels when he is not authorized to, make a 
seizure or levy a distress in respect of t-hose chattels: at that 
time and place, 

is guilty of' an 'Offence punishable a,nd liable on summary 
conviction to a- fine 'Of not more than $500., 

21 (1) Any notice required to be served 'On: a person pursuant 
to this Act may, unless this Act contains express provisions t'O 
the contrary, be served by sending it by registered mail i't'r a 
prepaid envelope addressed to that person at his latest known 
post office address. 

(2) The liotice shall be deemed ta have been served on proDf 
being made by affidavit stating 

(a) that the notice waS selit by registered mail in a prepaid 
envelope addressed to the person to be served at his latest 
kncwn PDst 'Office address, 

(b) the date and place 'Of mailing 'Of the registered letter, 
and 

(c) the date at which the registered letter would, in the 
'Ordinary course of mail, reach· its destination-. 

(3) The date at which the registered letter would, in the 
'Ordinary course 'Of mail, reach its destination' shaH be deemed 
to be the date 'Of service 'Of the- nDtice., 

22 All fees, costs and charges payable to the sheriff are 
payable'in advance by the persoll' at whcse instance the service 
is to be rendered, bur in cases where the amounts are nct 
capable 'Of ascertainment in advance, then the amount estimat­
ed by the sheriff shall be deposited with him, tD be accounted 
fDr when the CDrrect amDunt is ascertained. 

23 The Lieutenant Governor in CDuncil 
regulations 

(a) gDverning forms tD be used under this Act" , 

may make 

(b) pre.scribin$ the fees, costs and charges payable to the 
shenff III relanDn to any service provided- by him under this 
Act. 
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24 A remedy given to a lessor by this Act does not derogate 
from any other remedy at law that a lessor may have. 

25 This Act comes into force on a date or dates to be fixed 
by Proclamation. 
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24 Effect on present law. 
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