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L egidative Assembly of Alberta

Title: Monday, November 27, 2000
Date: 00/11/27

head: Government Bills and Orders
head: Committee of the Whole
[Mrs. Gordon in the chair]

8:00 p.m.

THE DEPUTY CHAIRMAN: WE'll reconvene the committee. I'll
call the committee to order.

Bill 29
Protection of Children Involved
in Prostitution Amendment Act, 2000

THE DEPUTY CHAIRMAN: We are dealing with amendment A4
The hon. Member for Calgary-Buffao.

MR. DICKSON: Madam Chairman, thank you very much. Just
before we broke at 5:30, we had the benefit of hearing the Minister
of Children’ s Servicesfollowing the Member for Calgary-McCall in
explaining why they thought amendment A4 didn’t warrant support
at thistime. Now, as| understood the two members—and I’'m sure
they can clarify if | misheard. | heard the Member for Calgary-
McCall say that this is the subject of a review now, that we're
reviewing specificaly what should be done with respect to the
Children’s Advocate office, what kinds of changes or modifications
ought to apply to that office. The question was: why would we go
and add this responsibility onto the mandate of the Children’s
Advocate while that study was under way? Then the Minister of
Children’s Services got up and said that this was something that
would belooked at in the future and so on but that therewould be no
government support for the amendment at thistime.

| don't have the Blues, so | don’t presume that my memory has
captured everything that those two members said in opposing the
amendment. But | just would say this. The government may make
all kinds of changes to the Children’s Advocate office. They may
shrink the mandate; they may expand the mandate. But therewould
be absolutely nothing that would prevent us as a sovereign Legisla-
ture tonight from expanding the jurisdiction in this respect.

All of the submissions that I'm aware of that went into the
Children’ s Advocate review talk about an expansion of jurisdiction.
I’m not sure | heard very many groups calling for a contraction, a
reduction, a diminution in the range of things that the Children’s
Advocate could do.

Ther€e’ savigorous debate about whether the Children’ s Advocate
office should be independent, like one of the other legislative
officers, like the Ethics Commissioner or the Auditor Genera or the
Information and Privacy Commissioner or the Chief Electoral
Officer. | believe that that person should be independent in that
fashion and accountable to the Legislative Assembly rather than to
a minister of the Crown. But how could that in any way be ad-
versely affected by making this change?

Y ou know something, Madam Chairman? If asaconsequence of
the government’ sreview they decide to do something different with
the Children’s Advocate office, it certainly will not be thefirst time
or the only time that we've seen consequential amendments that
would change other things. So all we're saying at this point,
knowing what we know — | think of the report my colleague from
Edmonton-Riverview presented not so long ago, Lost Promise and
Potential, talking about a review of fatal inquiry reports involving
children in care.

Madam Chairman, there's a huge and compelling need for a
Children’s Advocate that is independent, that can do own-motion
investigations, that's not restricted to dealing with children in care,
who can deal with children at risk wherever they arein thisprovince.

Y ou know, do we have to be paralyzed? Do we have to deal with
inertiabecause we don’t have the wherewithal to make changesthat
strike us as appropriate today? | don’t think so, and | find the
argument, as I've heard the other arguments, put forward by the
Minister of Children’s Services not only not compelling but not sort
of persuasive in any respect.

Madam Chairman, | think there’s got to be some better reason
than simply thefact that there’ sareview of an office. | think there's
no good reason why we couldn’t start this reporting immediately.
Thepoint would be, as| had said before thedinner adjournment, that
there' san educative el ement to thisamendment. That's part of what
we do. We don't just make laws of coercive power, coercive
authority. There's aso aleadership role, an educativerole. That's
one of the advantages in these kinds of reports when they come
forward: they inform public debate; they encourage public scrutiny.
Those are positive things, surely; are they not? They're positive
things.

In any event, I'm not sure what else | can say to this other than
looping back again to that Catch Them before They Fall conference.
My colleague who has been our social servicescritic may have some
comment on that and perhaps other aspects of the amendment as
well, but it just struck me that those of us who were at that confer-
ence heard really strong arguments about how useful thisroleisand
how much more effective it could be for protecting children. 1I'd
hope that that would be perhaps a primary responsibility for every
one of usin this Chamber in terms of protecting children.

I’'m going to defer to others who may wish to speak but just
register again my sense of disappointment and | guess say, aswell,
that when the protection of children involved in prostitution hill
cameforward, there were certainly many who said: you know, much
of this could be done in the Child Welfare Act. Judge Jordan said
that much of this could be done in the Child Welfare Act. But the
path the Legidature chose was to hive off this niche area and
develop a specific bill to deal withiit. | think that if we're going to
go down that road, then it means that to be consistent, we build in
the protection to deal with that hived-off, segregated specific
element.

So if we choose not to simply deal with amendmentsto the Child
Welfare Act but to create a brand-new statute, then surely it's
incumbent on us to build in corresponding safeguards and checks
and balances and reporting mechanisms. In somerespectsyou have
theworst of al worlds. Y ou’' regoing down asort of uncharted road,
and you' ve forgone the kinds of reviews that are provided by the
Child Welfare Act, specifically section 2.1.

One of the other things | might say is that if the minister feels
constrained because there's areview going on with the Children’s
Advocate, | wanted to challenge her to tell me: who else should
exercise this responsibility to oversee this important area? If she
thinks it shouldn’t be the Children’ s Advocate, tell uswho it would
be. Would it be the Ombudsman? What other officer would do this
function? | just find that we're left with a most unsatisfactory
situation.

| think I’'ve made the points | wanted to with respect to the
amendment that’s before us. | think that people who follow the
Hansard debate will form their own judgment in terms of the merit
or lack of same of any of the proposed changes. | suppose, also, that
people who review the Hansard transcript will have to test and
assess and analyze the response that we' ve heard from the govern-
ment to these amendments, and we' |l see what sorts of judgments
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people cometo on the basis of the strength of the argumentsthey’ve
heard.

In any event, | look forward to further debate on the amendment
before us, A4. Thank you very much, Madam Chairman.

8:10

THE DEPUTY CHAIRMAN: Before we proceed, can | ask for
unanimous consent to revert to Introduction of Guests?

[Unanimous consent granted)]
THE DEPUTY CHAIRMAN: Go ahead, Edmonton-Manning.

head: Introduction of Guests

MR. GIBBONS: Thank you, Madam Chairman. 1'd like to intro-
duce to you and through you to the Members of the Legidative
Assembly 17 visitors tonight, two of them being teachers and the
rest being English as a Second Language students. They're new
immigrants. Most of them have been in Canada for less than six
months. They're in the process of completing or have just com-
pleted their postdoctoral work. They're in the public gallery. The
two teachers are Mrs. Janet Kan and Ms June Fong. With your
permission I'll have them stand and have everybody welcome them
here tonight.

THE DEPUTY CHAIRMAN: Thank you, Edmonton-Manning.

Bill 29
Protection of Children Involved
in Prostitution Amendment Act, 2000
(continued)

THE DEPUTY CHAIRMAN: Edmonton-Riverview.

MRS. SLOAN: Thank you, Madam Chairman. Well, despite being
somewhat under the weather with the flu and a cold, | have to say
this evening that 1I'm really rebounding, because the report of a
strong Liberal majority acrossthiscountry just does my heart proud.
It givesme agreat deal of passion and energy to talk about another
topic that's very close to my heart, and that is the treatment of
children in Alberta and the government’ s treatment of them.

Early on in my tenure as socia services critic | made a trip to
Calgary and actually spent an evening and early part of the morning
with a mobile unit operated by Wood's Homes in downtown
Calgary. Itsprimary purpose wasto build relationships with young
women who were on the street working in prostitution and to try and
encourage those young women to leave that and reintegrate them-
selves either into school or some other type of employment.

| found it a fascinating experience. | found many of these young
women were bright, articulate. Many of them were educated. A
couple of them had children at home. They were doing this, Madam
Chairman, because it was a very lucrative form of employment.
They were making a lot of money, far, far more money than they
could haveif they had been working at a minimum wagejob. Many
of them had cars that were paid for. They owned condos or had
condos which they had made substantive down payments on.

Thereslity of their liveswas: well, should | take aminimum wage
job at the substandard rate that it isin Alberta, or should | resort to
something where | can really actually make an income and make a
decent living? And they chose that.

| had agreat deal of admiration for theworkersinthismobileunit.
Over the course of time and going out night after night, they were
building relationships with these young women and attempting to
slowly but surely influence them to look at the dangersinvolved in
prostitution.

In the context of the amendment that’ s before this House tonight,
that the Children’s Advocate would “prepare and submit annual
reportsto the Legislative Assembly respecting the operation” of this
act, | think that isavery, very prudent recommendation. Thereason
isthat if we simply pass this act and implement it, operationalize it
in strictly ajustice sense, we' re missing out on so much information
about these young women.

What type of information you might ask? Well, one of the things
of course, a huge risk for them, is HIV or other types of infection.
In the way in which | hope one day to see the Children’s Advocate
office operate in this province, in an independent capacity, that
officewould bein aposition to look at and study what theincidence
is of HIV amongst this group. What is the incidence of teenage
pregnancieswithin thisgroup? Also, if in fact there are births, what
isthe incidence of low birth weight? We know in Alberta that we
have had consecutively very high incidences of both of those:
teenage pregnancies and low birth weights. Is there a correlation
between that and prostitution? At this point in time we can’t tell
that.

Another interesting bit of information that theadvocate could ook
at is: what are the demographics of prostitution? Well, certainly
having, as | said, toured in downtown Calgary, we know that the
urban centres are magnets for that type of activity, but how wide-
spread isthe problem? Do growing communitieswith high transient
populationslike Fort McMurray have agrowing prostitution trade?
Arethereissuesin parts of rural Alberta? These types of thingsand
coming to areal understanding about what prostitutionisin Alberta
and why people resort to it are going to be lost, because the act asit
exists now will simply operate in a justice sense if we do not pass
this amendment. And that, Madam Chairman, | think would be a
travesty.

Another very relevant piece of information that could be exam-
ined by the Children’s Advocate is how many of the young women
who are turning to prostitution have in fact left home because of
abuse, attempted to find funds through SFI or some type of govern-
ment program and been turned away? As long as the Children’'s
Advocate office has been operational in Alberta, we have seen
consecutive advocates talk about the lack of programs and funding
for 16- and 17-year-old youths, and thisisalso an age group that we
see engaged in progtitution. |Is there a correlation, Madam Chair-
man? That, | think, would be very, very relevant to know.

I’ snot good enough that we scoop them off the street. Evenwith
the amendments to make this bill Charter compliant, we will one at
time help these individual young women, but in order to actualy
prevent young women from going into this dangerous occupation,
we have to understand: what are the factors that prompt them or
forcethemto engagein thisactivity? We' renot going to understand
that unlesswe engage an officelike the advocate into doing thistype
of reporting on an annual basis for the operation and administration
of the act.

Now, if you think about it, the amendment’ s not going to cost the
government really any money because we have the advocate in
place. He'srequired to do an annual report. This would ssimply
mean that in the context of his annua report, which he's already
doing, one aspect of his reporting would be on the administration
and operation of the prostitution act. So it's not a high-cost
amendment, and really, Madam Chairman, | can’t see any reason
why the government would choose to not support this amendment
this evening. It certainly isin the best interests of children. It's
preventative. It makes us better equipped to reduce and prevent
growing numbers of women resorting to this occupation and | think
in the long term will serve the Assembly well.
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So with those comments | am pleased to have had the opportunity
thisevening and look forward to perhaps hearing some government
discussion about the amendment.

Thank you.

8:20

MR. DICKSON: Madam Chairman, | appreciate the observations of
my colleague from Edmonton-Riverview, and I’ m glad shewas able
to attend and participate in the debate, notwithstanding the flu.

One of thethings | was going to say isthat there' s another reason
why | think this amendment isimportant. Memberswill recall that
on January 13, 1999, the Premier wrote the Prime Minister express-
ing Alberta’ s qualified support for the objectives and principles of
the UN convention on the rights of the child, and the comment by
the Premier was as follows:

As afurther indication of our commitment to children and families,
we would like to extend our formal support for the federal govern-
ment’s ratification of the U.N. Convention on the Rights of the
Child. Our support is based on the understanding that the U.N.
Convention does not usurp or over-ride the authority of parents and
that any interpretation of same with respect to Alberta will be
undertaken as though a reservation had been placed at the time of
ratification in that regard.

Well, that's a representation by the Premier on behalf of the
provincial Legislature, and what that means, then, is that we're
entitled to look at the extent to which thisbill complieswith the UN
convention on therights of the child. It'sinteresting, that report |
referred to earlier, UN Convention on the Rights of the Child: How
Does Alberta s Legislation Measure Up? by AnnaS. Pellatt and the
Alberta Civil Liberties Research Centre. On page 32 under recom-
mendations for improving compliance she says:

Thejurisdiction of the Children’s Advocate should be expanded to
include children who have applied for but been denied protective
services under the Act as well as those who have registered reports
of abuse and neglect.
This is something that should be done, and that expansion of
jurisdiction is surely what we're talking about. Instead, what we
haveisthe Minister of Children’s Services, virtually by implication
if not expressly, saying that the Children’s Advocate office may in
fact have curtailed responsibility.

We have to look at the following articles to determine whether
we' reincompliance, and | suggest that the amendment woul d ensure
that we werein compliance. Let mejust back up and say that one of
the challenges of the UN convention on therights of the child isthat
it requires that states parties monitor the progress of implication
efforts and report to the United Nations committee on the rights of
the child. That'sthe body charged with responsibility for monitor-
ing compliance at regular intervals.

In 1994 Canada prepared and submitted its first compliance
report. The next report was due in 1999, and 2004, presumably, is
the next one. What we' re going to have to be ableto demonstrateis
that article 3, which isdirectly engaged by thisbill —article 3 hasto
do with:

States Parties undertake to ensure the child such protection and care
as is necessary for his or her well-being, taking into account the
rights and duties of his or her parents, legal guardians, or other
individuals legally responsible for him or her, and, to this end, shall
take all appropriate legislative and administrative measures.
Well, this amendment actually speaks to one of those appropriate
legislative and administrative measures.

Alsoin article 3:

States Parties shall ensure that the institutions, services and facilities
responsible for the care or protection of children shall conform with
the standards established by competent authorities, particularly in

the areas of safety, hedlth, in the number and suitability of their
staff, as well as competent supervision.
Well, what better way of measuring and assessing compliance with
article 3 than having this form of annual reporting mechanism.

Article 19 of the UN convention on the rights of the child talks
about:

States Parties shall take all appropriate legislative, administrative,
social and educational measures to protect the child from all forms
of physical or mental violence.

Now, some members may be concerned, because they were
members for such an embarrassingly long time, that the province
refused to do what every other province had done, which was to
affirmthe convention. But, as| read a short time ago, that |etter on
January 13, 1999, from the Premier of this province to the Prime
Minister expressed Alberta’ s support for the objectives and princi-
plesof the convention. [interjection] Yeah, well, actually if Alberta
were asovereign state, we would have an expectation that they’ d be
signing on, and the next best thing isaform of endorsement. | think
we' ve got that now, athough it was very late.

Anyway, article 20. 1’ m not going to read the whole thing, but if
members look at it, it makes the case in terms of ensuring that a
child

temporarily or permanently deprived of his or her family environ-
ment, or in whose own best interests cannot be allowed to remain in
that environment, shall be entitled to specia protection and
assistance provided by the State.

This is perhaps the most important one, Madam Chairman. |
should havedealt with thisonefirst. | apologizefor not dealing with
itimmediately. Article 25 says—and thisis particularly important:

States Parties recognize the right of a child who has been placed by
the competent authorities for the purposes of care, protection or
treatment of his or her physical or menta health, to a periodic
review of the treatment provided to the child and all other circum-
stances relevant to his or her placement.
Well, does this proposed amendment not directly serve that objec-
tive?

Judging by the scowl s of somemembersopposite, | takeit that the
news is disheartening in terms of the federal election campaign.

But, Madam Chairman, | think the point is: we have an article
here that would very effectively be addressed with the amendment.
Also, article 27 deals with “appropriate measures to assist parents
and othersresponsible” for children and recognize theright of every
child to astandard of living.

Anyway, the only other article | thought might be relevant would
be article 37. | just emphasize article 37(d), which says:

Every child deprived of his or her liberty shall have the right to
prompt access to legal and other appropriate assistance, as well as
the right to challenge the legality of the deprivation of his or her
liberty before a court or other competent, independent and impartial
authority, and to a prompt decision on any such action.

So this probably would be equally instructive in terms of the first
two amendments, A1 and A2, and we' ve dealt with those, but it still
speaks to theimportance that the UN convention attaches, notwith-
standing the curious view proffered by the Minister of Justice, that
if your endisanobleone, it doesn’t matter what the effect of thelaw
is, which, as| say, isjust plain erroneous.

Inany event, | can’t think of anything elseto add, other than again
to refer members to the UN agency report of November 20, 2000,
sexua commercialization of children. If one readsthrough that and
you look at the extent to which Canada in fact has not even done
what it undertook to do in terms of compliance with this United
Nations protocol to dea with the sexual commercialization of
children, | think adopting an amendment like thiswould at |east help
to ensure a higher level of compliance than we have now.
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Those are the observations I'd like to make. | would still ook
forward to any further debate, and if not, then to the vote, Madam
Chairman.

[Motion on amendment A4 lost]
[The clauses of Bill 29 agreed to]
[Title and preamble agreed to]

THE DEPUTY CHAIRMAN: Shall the bill be reported? Areyou
agreed?

HON. MEMBERS: Agreed.
THE DEPUTY CHAIRMAN: Opposed? Carried.

Bill 20
Justice Statutes Amendment Act, 2000

THE DEPUTY CHAIRMAN: We have an amendment that hasbeen
brought forward, amendment A1.
Hon. Deputy Government House Leader, are you standing?

MR. HAVELOCK: If | understand correctly, the Minister of Justice
has moved all the amendments. Has he not?

THE DEPUTY CHAIRMAN: The table has an amendment, A1,
which isavery lengthy amendment. Yes.

MR. HAVELOCK: Okay. No, | have nothing to add, Madam
Chairman. Thanks.

THE DEPUTY CHAIRMAN: The hon. Member for Cagary-
Buffalo.

MR. DICKSON: Madam Chairman, | do have something to add, a
couple of things | think it's important to put on the record. | think
the opposition has been supportive of the bulk of the elements of the
Justice Statutes Amendment Act, 2000. | want to acknowledge that
the Minister of Justice approached my former colleague, Sue Olsen,
in the spring session and outlined for her what he was proposing to
do. | appreciated his candour and theinformation he provided at an
early date and an early enough date that it allowed us to do some
consultation and review with respect to the elements of it.

I think it has been advantageousthat in fact thebill didn’t proceed
faster in the spring, because we now have what looks like about 10
pages of amendments which have come forward to it. | wanted to
spend aminute simply going through those el ementswedid not have
adifficulty with.

| wanted to say that one of the sections that has been so conten-
tious had to do with section 74, and certainly there has been some
recent public discussion around this. | know there's an argument
that the plaintiff’s counsel hadn’t been heard fromuntil recently and
that those are the people principally interested in the change. I'm
not sure that's entirely accurate. | think this whole business of
compensation on death for loss of futureincome is a difficult area.

I encourage people to read the Alberta Law Reform Institute's
final report 76, Should a Claim for the Loss of a Chance of Future
Earnings Survive Death? If you look at page 3 of that, you have the
wordsof Chief Justice Brian Dickson. In talking about the exercise,
if | can describe it that way, of assessment of damages for loss of a

chance of future earnings, former Chief Justice Brian Dickson had
referred to:
“gaze . . . into the crystal ball;” engage in “speculation;” rely on
actuarial evidence the reliability of whichis"illusionary” in relation
to aspecific case; and engage in “arbitrary” determinations.
Thisisaquote from the report of the Law Reform Institute.
Such a processisjustifiable in order to ensure that aliving plaintiff
is properly compensated, but it is not justifiable when the damages
cannot go to compensate a living person.
I know that my friend from Calgary-Glenmore will be familiar with
this, because at the time this was written Alan Hunter was probably
head of the Alberta Law Reform Institute.

I think I’m sympathetic to the concern identified by the Alberta
Law Reform Institute in terms of how to deal with this, but | think
part of the problem for any of us who have ever practised law and
had to explain to parents who have seen their son or daughter killed,
whether it’ sin amotor vehicle accident or some other kind of injury,
is how you explain to them that there's really no significant
compensation for that loss. Now, the finding of the Law Reform
Institute was that you can’t ever compensate for the loss of a child
anyway, but if you get into this business of dealing with lost
anticipated earnings, it’ sso specul ative, and there are huge elements
of speculation with it. We haveacourt system that, frankly, doesn’t
usually spend alot of time dealing with conjecture and surmise and
speculation and alegal system that looks for certainty and predict-
ability. That becomesareal problem when we're dealing with loss
of prospective earnings.

So what am | saying? Wll, | think it was appropriate to under-
takefurther review of thisand perhaps somefurther consultation, but
I think | simply wanted to record that at least this legislator, as
Justicecritic for the opposition, understandsthat the status quo isn't
particularly satisfactory either, from what | might describe as a
philosophical or a conceptual approach to dealing with these kinds
of damages. | think the minister has done an appropriate thing, and
I was encouraged that he didn’'t simply dodge something that
attracted some flak and some contention by saying: “Well, that’sit.
It's out of the bill.” What | heard him say was: we' re going to look
at this again and see if there is perhaps a more satisfactory way of
dealing with this than just eliminating it altogether. | don’t know
exactly where he's going to go with that, but | think it's important
we don't lose sight of the recommendationsin report 76.

The other thing | might just note is that there was an interesting
decision that came out of the judicia district of Calgary — that's
where lots of interesting law is made, Madam Chairman — in the
action Lemke and Pottie. It was ajudgment by Mr. Justice Lomas.
He wrestles with and applies the law insofar as we have a death
claim. Thiswas a case where the plaintiff’s daughter, age 35, had
been killed in an automobile accident near Ponoka. She was an
unmarried person not living with another individual. The parents
commenced aclaim against the tort-feasor, the wrongdoer, and they
claimed damages for their daughter’s death pursuant to the provi-
sions of the Fatal Accidents Act.

8:40

Asonereadsthrough the case, | think we' re reminded again of the
difficulty in providing compensation in cases like this. Justice
Lomas, as he aways does, takes us through in his reasons for
judgment | think athoughtful analysis of the legidative history and
makes significant mention of report 24 and report for discussion 12,
June 1992, titled Non-Pecuniary Damages for Wrongful Desth
Actions. | just would encourage members to read the analysis of
Justice Lomas, who deals with the very issue that is before us and
certainly before the Justice minister in dealing with this.
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It might be appropriate to make this quote from Justice Lomas. It
says at page 31 of hisjudgment:
Inits Report No. 26 the Institute. . .
| say parenthetically that he' s referring to the Law Reform I nstitute.
... comments “ Grief flows from love of the child and this does not
depend on the age of thechild . . .” It also comments “No award or
an insignificant award for their grief and loss of guidance, care and
companionship of the deceased is asignal to the surviving families
that the law sees their loss minor, trivial or insignificant.”
I’d just leave it to others to review that analysis from Justice
Lomas's decision.

Aswe go through the other provisions, we see an increase in the
jurisdiction of thethreshold, thejurisdiction of Provincial Court, and
| think that is a positive thing.

I’m not sure we ever got an answer, Madam Chairman, to the
question: what’s the cost going to be of additional judges? | mean,
what isit going to do to the caseload if you expand the small-claims
ceiling to $50,000? If we ever got a response from the minister to
that, I'm sorry, but | didn’t hear it.

The clarification of “in contempt” to “in civil contempt” is, |
think, useful.

The section 12 amendment. What we have seen is alessening of
the standard for service. So we now get to a point where

(1.1) For the purposes of subsection (1)(c),

(a) acopy of adispute note. . .
Thiswould be in asmall claim procedure, Madam Chairman.

... may be sent to a party by ordinary mail addressed to

that party at that party’s last known address.
You know, | have to record that in a constituency like Calgary-
Buffalo the average stay of somebody in an apartment at an address
may befour or five months. The voterslist that’s donefor Calgary-
Buffalo is probably aready out of date, and | think it's only being
produced by the Chief Electoral Officer this week.

So what happensisyou’ regoing to have—and | assert thiscaution
— more people being sued in small claims court, and they're not
going to know it because they're not ever going to get served with
acopy. It'sonething if somebody is served personally. We know
that they’ve got it. It's another thing when you send it double-
registered mail or whatever or by certified mail. | can’t keep track
of al the things Canada Post now offersin terms of communicating
material, but | think just to send it to the last known address is a
very, very low threshold, and | want to register that concern.

I’m not going to go through each of the other changes that have
been made. We ve never heard, to my knowledge, an explanation
of whether there was payment of the fees that were ordered to be
paid by the Court of Appea and the Court of Queen’s Bench, one
case involving a Provincial Court judge who was going to be
reassigned by the chief provincial judge, and there was adetermina
tion by the court that — thisisjust a paraphrase because | don’t have
those decisions in front of me. There was a concern that this was
something that went beyond the power of the Provincial Court. So
we' ve spoken, and we' ve raised that concern in terms of the impact
on judicia independence. | continue to have that concern.

As we go through the other el ements, many of them have been
requested or at least are satisfactory to the Law Society and the
people who are directly involved.

The legal aid plan. Since | first became Justice critic in 1992, |
had always suggested that the legal aid plan should be created as
truly a separate society and have a kind of independence it hasn't
hadinthepast. Sol think that’ sapositivething, althoughit’ sreally
important that government not see this as a chance to reduce their
public responsibility to provide the funding for legal aid. Frankly,
I’m quite worried about the future of legal aid, because | find that
there's certainly a number of members in the government caucus,

from their comments that | hear, that don’t appreciate the value of
the legal aid program. | didn’t say all the members of the govern-
ment caucus. |’ m talking about the commentsthat | hear expressed
to the media and at town hall meetings and things like that. If
anybody would like to come, we can attend some of those meetings,
Member for St. Albert, through the chair, when some of your
colleagues talk about justice issues and talk about their concerns
about legal aid. So that’s part of the redlity, and that certainly
happens.

| continue to raise questions about the divisions of the Provincia
Court into a sort of a homogenization of the Provincial Court. I've
thought there were some great advantages that accrue to having
different divisions. We've seen that just like many lawyers don’t
like to do family law, many judges don't like doing that kind of
materid. I've aways thought that those decisions that you make
around custody and access are arguably some of the most important
decisionsin thelife of those children. It'simportant that you have
judges doing that who have agenuineinterest in what they’ re about.
But I’ ve expressed that concern before.

| think in the course of what's been a very long debate, we have
registered many of the concerns with respect to Bill 20. Wearein
adituation where the government has the numbers, so they’re going
to passit asit comes forward with the amendments, but | hope they
will pay some attention to the concerns that have been expressed,
because| think there are some worrisome areas with the amendment
package.

So those are the comments | wanted to make. | guess | just
wanted to say that as we finish debate on Bill 20, | can't help
thinking of our former colleague for Edmonton-Norwood, whose
future political fate is in the hands, | guess, not of the electors;
they've dready registered their vote and handed it to the vote
counters. 1'd just put on the record my admiration for her courage
and wish her well and hope ther€’ s a successful outcome for her.

Those arethecomments| wanted to makeat this point in speaking
to Bill 20, Madam Chairman. Thank you.

THE DEPUTY CHAIRMAN: The hon. Member for Edmonton-
Riverview.

8:50

MRS. SLOAN: Thank you, Madam Chairman. | did have actually
someimportant issuesthat | would like to get ontherecord, if | may,
this evening that relate to Bill 20. This bill, in bringing forward
quite apotpourri of amendments, | believe warrants some thorough
debate.

Tobegin, I'd liketo talk abit about what | see asthe amendments
proposing the regionalization, if you will, of the courts, that being
that we would do away with the separate divisions, bethey currently
criminal, youth, family, et cetera. You know, we' ve adopted that
approach in other sectorsin this province, and child welfare comes
tomindimmediately. We' ve seen thecomplexitiesof tryingtoforce
people, in this case judges, to become generadlists. In child welfare
and in health care for the last two years at |least the Auditor Gen-
erd’s report has been riddled with issues and problems about the
inability of those systemsto operatein aregionalized structure, and
that is really what these amendments are proposing for the justice
system; that everything be melted down and cases heard in that
respect.

Now, abeit in health care we saw different discipline, we saw,
when health care was regionalized, an approach taken that required
anesthetiststo become generalists. Prior to regionalization anesthe-
tists would speciaize and perhaps do obstetrics or they’d do ear,
nose, and throat or they’ d do general surgery. When the health care
system was regionalized here in Edmonton, all of asudden anesthe-



2146

Alberta Hansard

November 27, 2000

tists had to be required to do procedures. I'm certainly respectful of
the fact that there's a huge, huge difference in the practice of an
anesthetist and the practice and judgment of ajudge. However, |
think there can be strong cases made for expertise and knowledge of
thelaw in each of these divisionsthat the government’ samendments
are proposing to wipe out.

| haven't heard — and | read back through the debates to see what
kind of consultation the government had done about this — what
people that would be impacted by this change were saying about it.
| don't believe there's been anything put on the record, Madam
Chairman, that speaks to substantive support for that. | can’t help
but wonder: is this designed in some way to serve as retribution for
those judges that caused the government embarrassment when the
government tried to roll back their saaries by 5 percent and the
judiciary pointed out, and rightly so, that that was not within the
government’s purview to do?

Just to moveto another section of thebill, section 74, whichreally
deals with the ability of survivors to make claims against the
government and the ceiling that the government’ s proposing to put
on that through thisamendment. | couldn’t help but think that in the
past we've certainly had some cases in this province, i.e. the
sterilization cases, where if this had been in effect, obviously,
perhaps from the government’ s viewpoint, they would have saved
the taxpayers alot of money. What we see really now is that there
was a crime committed and judgment needed to be achieved. This
type of amendment would have ensured no justice for the victims
that suffered that abuse, Madam Chairman. So | think that when we
reflect on that in the historical sense, it’ simportant to consider it but
also consider what is being proposed in this amendment in the
context of using an examplefromanother provincial jurisdiction, the
contamination of water in Walkerton.

A number of people died as aresult of that, directly linked to the
provincial government. This in fact would limit the legal actions
that could be taken if such contamination occurred here. Is that
partialy what' smotivating the government? We certainly know that
in the southern part of this province, where we have intensive
livestock operations, thereisabsol utely surfacewater contamination,
and in many communities south of Calgary, in the Lethbridge area,
the communities are having to boil their water or have bottled water
on aregular basis. Arewe in fact saying to those Albertans that if
some type of outbreak occurred and there were deaths, their ability
to litigate would be restricted by this amendment? | think that’s a
very important question, one that needs to be answered.

We aso know that there have been many studies conducted
relative to the Bovar waste treatment plant, the amount of contami-
nation that that plant has caused both in wildlife population and in
humans that are residing within proximity of that plant. Is the
government saying through this amendment that if in fact in the
future that plant and the fallout were linked to deaths, deformities,
et cetera, the government is not responsible? Isthat the intention of
section 74? Difficult to support that, if in fact that is the intent,
Madam Chairman.

Now, | wanted to also speak to section 21, and | did reference
some of the subsectionsin 21 in my earlier comments on this bill.
| should also note that | referred to Judge Reilly as Justice Reilly,
and that was an omission on my part, which I'd like to make the
point of correcting for the record this evening. With respect to
21.1(7), which is specifically the section in which the bill proposes
that any decision or action by a Chief Judge would not be subjected
to any form of judicial review, | don't profess to be any type of
judiciary expert or legal expert, Madam Chairman, but | am aware
that the Chief Judge is a government appointment. So why would
we say asgovernment, if we' re appointing someone, that that person

shouldn’t be required to make decisions and actions that are fully
compliant with the law, and if there’s reason to believe that they
have not done so in that manner, that their decision should not be
subjected to some form of review?

I’'m thinking that the government appoints a number of other
positions in this province. All of them would be most certainly
subject tojudicia review. Whether they be perhapsthe chairman of
a regiona health authority or the chairman of a child welfare
authority, they most certainly could have judicial review actions.
But in the case of the Chief Judge, the government is saying no, and
| don’t understand why that person should be exempt. The power of
the Chief Judge over the other judges in fact constitutes a serious
threat to the judicia independence because the Chief Judge is
appointed by the government and has the ability to use his statutory
power over judges to control them according to the wishes of the
government. Because of the crucial importance of judicia inde-
pendenceto the preservation of freedom in ademocratic society, the
exercise of any authority over judges should be exercised according
to the highest standards of reasonableness, openness, and strict
adherence to jurisdiction.

9:00

Analternative, Madam Chairman, if the government were open to
considering it for this section and not to only criticize what has been
proposed, is that it would be most easy to amend the section to say
that every decision of a Chief Judge in relation to a sitting judge
could be subject to judicial review and, if reviewed, should be
reviewed on the principle that judicia independence requires that
authority over judges should be exercised according to the highest
standards of openness, fairness, and strict adherenceto jurisdiction.
| don't believeit’ sunreasonabl e to expect the Chief Judgeto act and
to rule to the highest standard. | don’t think we should expect
anything less.

Now I'd liketo turn to just acouple of commentsthat arise out of
a report which was produced by the National Council of Welfare
titled Justice and the Poor. 1t was published in the spring of 2000.
There were a number of recommendations in this very, very
thorough report, Madam Chairman, that dealt with the treatment of
the poor by the justice system. Because we have a bill before us
tonight that has initiated the review of a number of aspects of the
justice statute, | think it's relevant to question the government on
why, in fact, some of these recommendations were not given more
consideration and incorporation.

| found it very interesting that on page 77 of the report — we see
amendments in the package that talk about the payment of fines. In
fact, in the National Council of Welfare report they surveyed the
different provinces for the number of adults admitted to provincial
prisons in '97-98 for the failure to pay fines, including fines for
federal crimina offences and for quasi-criminal provincial and
municipal offences. Now, of all provinces, Madam Chairman,
Alberta was in the position of ranking the second highest in the
country, second only to Quebec. We had reported 12,709 people
who werein prison because of their failureto pay fines. In contrast,
Ontario only had 679; Manitoba, 72; Saskatchewan, 195.

In the research that the national council did, they looked at who
went to prison for the nonpayment of fines and the offences they
committed. There was very little recent information on this
available, they found, and absolutely none available on young
offenders. The only thing they could find about the situation in
Alberta is that more than three-quarters of the imprisonments for
fine default in that province in '97-98 were for violations of
provincial laws and municipa bylaws. A study of women inmates
in the late '80s and early "90s found that the fine default played a
major rolein



November 27, 2000

Alberta Hansard

2147

their incarceration, especialy for aborigina women in the prairie
provinces. In Albertawe had 39 percent of femal einmates admitted
for fine default. That was the demographic.

The amendments before us tonight really do nothing to address
that. | know that my hon. colleague from Edmonton-Centre spoke
earlier on in debate about the implications and their effect on
women, but | think this gives more credence to the need to examine
our approach to fine collection and the imprisonment of those who
default.

| also wanted to raise from this report what | also believe were
very prudent recommendations, and they rel ated to theissue of youth
crime. Weknow that young offenders and theissues of youth crime
and youth gangs are very prevalent on the minds of Albertans, and
we'd like to see the government doing something proactive to
addressit.

Let me just quickly read these for the record. The National
Council of Welfare supported the approach of Quebec authorities
towards minor crime and recommended that all jurisdictions adopt
a policy of minimal police intervention except when absolutely
necessary. What they found in their review was that again we were
overzealous in incarcerating young people. Inasimilar sense they
recommended that there be an establishment of a multidisciplinary
team approach to deal with the multiple problems of many street
people who end up in the crimina justice system with substance
abuse and mental health problems. This aso constitutes a large
portion of our demographic populationin prisons. Wedon't seethat
type of approach being taken, Madam Chairman, nor isit incorpo-
rated within the statute itself that is before us this evening.

So | think thereisaneed for abroader examination of some of the
issues Bill 20 touches upon, Madam Chairman. With those com-
ments | will adjourn my remarks this evening.

[Motion on amendment A1 carried)]

[The clauses of Bill 20 as amended agreed to]

[Title and preamble agreed to]

THE DEPUTY CHAIRMAN: Shall the bill be reported? Areyou
agreed?

HON. MEMBERS: Agreed.

THE DEPUTY CHAIRMAN: Opposed? Carried.
The hon. Deputy Government House L eader.

MR. HAVELOCK: | would liketo move that the committee do now
rise and report.

[Motion carried]

[Mrs. Gordon in the chair]

THE ACTING SPEAKER: The hon. Member for Calgary-McCall.
MR. SHARIFF: Madam Speaker, the Committee of the Whole has
had under consideration certain bills. The committee reports the
following: Bill 27, Bill 29. The committee reports with some
amendments Bill 20.

Madam Speaker, | wish to table copies of all amendments
considered by the Committee of the Whole on this date for the
official records of the Assembly.

THE ACTING SPEAKER: Doesthe Assembly concur inthisreport?
HON. MEMBERS: Agreed.
THE ACTING SPEAKER: Opposed? So ordered.

[At 9:11 p.m. the Assembly adjourned to Tuesday at 1:30 p.m.]
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